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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on Decenber
1, 1992, following an evidentiary hearing.® The |aw judge found,
as the Adm nistrator had all eged, that respondent had violated 14

C.F.R 121.547(a).? The |aw judge reduced the suspension of

The initial decision, an excerpt fromthe hearing
transcript, is attached.

2§ 121.547(a) and (b) read:

(a) No person may admt any person to the flight deck of an
aircraft unless the person being admtted is --
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respondent’'s air transport pilot certificate fromthe 30 days
proposed by the Adnministrator to 23 days.® In view of the
concerns di scussed below, we dism ss the Admnistrator's
conpl aint and suspensi on order.

The facts are not in dispute. On August 25, 1991,
respondent and two flight attendants arrived at the gate at Las
Vegas' McCarran International Airport to board Anerica West
Fl i ght 1454 from Las Vegas, NV to Houston, TX.  They were the
aircraft's crew for its return flight fromHouston to Las Vegas.

(..continued)
(1) A crewnenber;
(2) An FAA air carrier inspector, or an authorized
representative of the National Transportation Safety Board,
who is performng official duties;
(3) An enployee of the United States, a certificate hol der,
or an aeronautical enterprise who has the perm ssion of the
pilot in command and whose duties are such that adm ssion to
the flight deck is necessary or advantageous for safe
oper ations; or
(4) Any person who has the perm ssion of the pilot in
command and is specifically authorized by the certificate
hol der managenment and by the Adm nistrator.

Subpar agraph (2) of this paragraph does not limt the
energency authority of the pilot in command to excl ude any
person fromthe flight deck in the interests of safety.

(b) For the purposes of paragraph (a)(3) of this section,
enpl oyees of the United States who deal responsibly with
matters relating to safety and enpl oyees of the certificate
hol der whose efficiency would be increased by famliarity
with flight conditions, may be admtted by the certificate
hol der. However, the certificate holder may not admt

enpl oyees of traffic, sales, or other departnents that are
not directly related to flight operations, unless they are
eligi ble under paragraph (a)(4) of this section.

The Adm nistrator withdrew, w thout explanation, an additional
charge that respondent had violated § 121.547(c) (which prohibits
persons fromsitting in the junpseat unless there is also a seat
in the cabin available for them

3The Administrator does not appeal this reduction.
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Tr. at 67. The unrebutted evidence indicates that, on arrival
at the gate, respondent was nmet wi th confusion and passenger
distress. The flight was overbooked. Respondent proceeded to
conpl ete an authorization pass so that he could fly in a flight
deck junpseat, freeing up a seat in the passenger cabin. Tr. at
75. He was then told by the gate agent that the schedul ed
captain of the flight would be 1 and 1/2 hours | ate because he
had not been advised of a tinetable change. |In view of the
unhappy custoners, the delay in waiting for the assigned pilot,
and ot her reasons, respondent offered to pilot the flight, and
America West approved his substitution.*

Respondent was next advised that there would be no roomin
the cabin for the two flight attendants (CSRs, custoner service
representatives) who, as he, had been schedul ed to "deadhead" to
Houston to crew the return flight to Las Vegas. He was told that
the only way to seat the CSRs in the cabin would be to | eave
behind ("bunmp") two nmenbers of a larger traveling family.”®
Respondent was concerned that, if he did so, there would be
passenger reaction that could affect flight safety. Tr. at 71
81, Exhibit C 2.

Respondent | ooked for an alternative. He testified that he
reviewed the inflight manual and the Federal Aviation Regul ations

(FARs). He believed that he was permtted to deviate fromflight

‘See Exhibit C 2.

°The gate agent had al ready sought volunteers to take a
later flight. Apparently, there were none. Tr. at 93.
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rul es where safety required, and he interpreted the nmanual and
the FARs to nean that the CSRs were crewrenbers permtted to ride
in the cockpit junpseats.® Respondent also relied on

8§ 121.547(a)'s grant of energency authority to the pilot in
command. However, he msread that authority to allow himto

i nclude (rather than exclude) any person on the flight deck in
the interests of safety.’

Respondent piloted the flight with the two attendants in the
cockpit junpseats. |t appears that during the flight the
attendants perforned fewif any flight duties. Tr. at 61, 78.

On appeal, respondent argues that his actions were a reasonabl e
and good-faith response to the situation and that suspension of

his certificate is not warranted.?®

®Respondent's testinony suggests that he was misled by an
i ncorrect understanding of the word "duty." "Crewnenber" is
defined in the FARS as a person assigned to performduty in an
aircraft during the flight time. Respondent believed, and his
view was reinforced by the Flight Operations Manual, that
deadheadi ng crew nmenbers were on duty. See Exhibit R-2 ("flight
crews who are deadheading . . . are considered to be on duty").
The Inflight Operations Manual has since been revised
specifically to prohibit CSRs from junpseating. Exhibit R 1

‘At the hearing, respondent offered additional
interpretations of the rules that, he believes, support his
action. He testified, however, that he did not study these added
issues until later. At this stage, these additional argunents
need not be addressed.

8 The Administrator, at the hearing, apparently believed that
respondent's sole notivation was to assist the carrier, which was
operating under the protection of the bankruptcy court. The
record does not support this belief. Indeed this viewis
i nconsistent with that of the Adm nistrator's own w tness Bail ey.

See Tr. at 26-27, 37, 39 and Exhibit C8. See also Exhibit C9,
report of CSRs. The Admi nistrator also urged, but failed to
prove, that any of the carrier's manuals avail able to respondent
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The CSRs do not appear to have been crewnrenbers as that term
is defined in the FARs, as they had no actual flight duties, and
respondent does not argue this point on appeal. Paragraph (1) of
8§ 121.547(a), therefore, does not authorize respondent's action.

Counsel for the Admi nistrator also repeatedly noted that the

Adm ni strator had not specifically authorized the attendants to
fly junpseat, thus indicating that paragraph (4) does not
legitimze respondent’'s action, and respondent, again, does not
argue otherwi se. The Adm nistrator al so denonstrated that
paragraph (2) does not apply.

Par agraph (3), however, authorizes adm ssion to the flight
deck of:

An enpl oyee of the United States, a certificate hol der, or

an aeronautical enterprise who has the perm ssion of the

pilot in command and whose duties are such that adm ssion to

the flight deck is necessary or advantageous for safe

operations [.]
Enphasi s added. At the hearing, the Adm nistrator did not

directly discuss this section.

The establishnment of a prina facie case of violation of

8§ 121.547(a), however, required the elimnation of availability
of even those subsections that were not relied on by respondent.
This is so because, even if respondent were unable to cite
chapter and verse, if he had in fact the authority necessary to
seat the attendants in the cockpit, he cannot be found in
violation of this rule. To discharge his burden of proof, the
(..continued)
unanbi guously prohibited CSRs fromriding junpseat, and the | aw

judge did not question respondent's credibility on any of these
poi nts.
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Adm ni strator had to show that paragraph (a)(3) also did not
apply. Because the Admnistrator failed to do so, he failed to
meet his burden of proof and the conplaint nust be di sm ssed.

In fact, the record would support a finding that the two
flight attendants were "enpl oyees of a certificate hol der"” who
had the perm ssion of the pilot in command. W do not decide
whet her respondent net the remai nder of paragraph (a)(3)'s
requi renents in seating the CSRs. The record i s non-existent on
the matter, and there is no useful precedent. W note that the
regul ation, at 8 121.547(b), includes explanatory |anguage
stating that paragraph (a)(3) may not be used to admt enpl oyees
of sales, traffic, or other departnents not directly related to
flight operations, unless they have the perm ssion of the
Adm ni strator and nmanagenent, as per paragraph (a)(4). This

woul d suggest that flight attendants are within the group

adm ssible to the cockpit at the discretion of the pilot in
command, and subject to limtations within the paragraph, a
conclusion entirely consistent wwth the fact that flight
attendants routinely provide neals and refreshnent to the cockpit
crew.

The flight attendants' adm ssion to the flight deck could
al so be seen, in the broad sense, as "advantageous for safe
operations," as paragraph (a)(3) requires. Their training makes
them val uable in an enmergency and it could easily be argued that
additional flight attendants woul d be advant ageous shoul d an

i nflight problemdevelop or that flight attendant observation of
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flight deck operations would contribute to better |long-termjob
performance. Under the ternms of paragraph (b), flight attendants
could also be included in the group of "enployees of the
certificate hol der whose efficiency would be increased by
famliarity with flight conditions."

We are, of course, aware of the safety issues that woul d
surround any determ nation that flight attendants could be
routinely seated in the cockpit for duration of flight. W
deci de this case on procedural grounds and nerely offer one
interpretation of the regul ations based on the record as nade in
this proceeding. O course, there may be issues and argunents
t hat have not been brought to our attention, and should the
Adm ni strator see this issue as one requiring nore clarification
or specificity for the industry generally, he may nodify his
regul ati ons accordingly, in which case the above di scussion may

be useful.®

¢ al so do not find that dismssal of the charge agai nst
respondent has any adverse inplication for safety. As noted, the
respondent testified that he acted in good faith. The
Adm nistrator's principal witness testified that the safety of
Fl i ght 1254 had not been conpromsed. Tr. at 47. And, as a
result of the anbiguity/ msunderstanding reflected in this
proceedi ng, the Adm nistrator required an anendnent to the
carrier's flight attendant Inflight Operations Manual to state
that CSRs may not occupy the junpseat.
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ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is granted;
2. The initial decision is reversed; and
3. The Adm nistrator's conplaint is dismssed.

HALL, Chairman, FRANCIS, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.



